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v discussed waler ievel monltoring. Amang the many groundwater users who signed the
;:;;teton there s ;:abab@ one with sufficient technical expertise to do some of common technical

One plece of monitoring and data analysis that was provided was the static water level
measurements an the 18 different wells discussed on page 13. Siatic water level measurements
are onc-tme data, therefore, 2 COMpParnson must be made batwesn the original and current water
levels and all other data as well. The date the well was drilied and the date It was measurad, the
antecedent condltions that existed at the time, elther drought, normal, or excess moisture, alf had
to correlated to each well and a full discussion of that comparlson made for each well. The
analysis simply made 2 comparison batween the original and current water levels, Because of the
Inadenuate analysis, the department hydrogeniogist stated, *.._.no interpretation of any significance
can be placed on the March 2004 water lovel measurements coflecled. . .”

You have presented a petition io the department with the alleged facts as stated In MCA §§
85-2-506 (2). According io MCA §§ B5-2-506 {3), whena Proposal has been made the depariment
must cietermine ¥ the pefilion is correct and that it contains a complete record of the facte asseried,
if it does, then the department will fix 2 time and place for 2 hearing. The following Is the
department's determination:

Part 1. Requirements of MCA § Section 85-2-506
feudaners Sionatures B

The requirements of MCA §§ 85-2-505 (2), that a patition “... can be flled by...at jeast 25%
for, Is less, in an area for designation.”, have been met.

MCA §§ ﬁMZEM%iﬁa?ap@mmwmm to support
concerning groundwater In the proposed sres. The pelition has provided alleged fag?esiéapgg
:; MCA ¥F§s§ 85-Z-505{2j(a-d} that Sroundwaler withdrawals are in excess of recharge to the aquifer
aﬁ:ﬁ?;ﬂ ﬁ‘:’mﬂ the ground water areg; that excessive groundwater withdrawals are very fikely to -
near fudure because of consistent and signiiicant Increases in withdrawals from within
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the groundwater area; wmmmmwmm amounts of groundwaler

The depariment befleves that stating that “.. .the recharge area. has yet to be delineated.. *
and that “...recharge fim precipitation...has not been accurately detemﬁned.."_is noi adequaie on
which to base a decision. Onmlsaeuﬂmph. the pefition states, “An accurate mass

: When are removed
your list, mmmsmmmmwﬁtsaﬁ&mh&mmaddﬁmmm
mtatof?ﬁﬁmmtd&emﬂm?.ﬁ%masmmcsk
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1o provide adequate
' ﬂ!ﬁtheﬂe&snotﬂhertneansznﬁﬂknﬂe e
be a trend In long-term wate
uﬂhnnaﬂnnleadkagn:atzedu#eaueqnennkXtnfaﬂuaherﬁuuarnay
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The .&mmmmmmm it would be
much easler to forets meareaammmelayersafmcessawdaiaﬁmemapsare
awbbbhadwmmmmmmabfge.deanmp data on

1187500 ¢ #0:80 (NOW)QNNI-) 1-Nan




Per your Nevember 1, 2002 request | have aiso enclosed coples of the Correspondence
that | have received that pertains to the SVVGA petition. | have not completed my search for all of
the pending notice of completion walls in the CGA but | will get that done soon.

Respecifully,

DNRC Water Resources, Kallspell reglonal Office

Co

Kim Overcast, DNRC NA Progrom Manager
Terry McCxi
Max Battle, Jr.
‘) DNRC KRO
£=3

kExhibits ()
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DEP/ XMENT OF NATURAL RI JURCES
" AND CONSERVATION

HUSTHAVENUE
PO BOX 201601
HELENA,.MONTANA S5520.360)

Kurt Hafferman, Manager
Kalispell Water Resources Regional Office

8ill Uthman, Hydrogeologist
Water Management Bureay

February 10, 2005 -
SmmtVakyCormBﬁmeWamrAmaPeﬁﬁm

kamkmm Mm WATER OFERATIONS RIGHTS
' nmRaty : tienars WATER
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ground-water flow
Valley toward the northeast. TTaaa1&3&5amihe;ng:r:xisﬁﬂzeaﬁﬂ\andthosevwak;east
' cft;zzkntumosaus£§vmzeﬂhnkiuaueciﬂianenms:nnz:ascﬁgptuuus\maman
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of senior users to prevent changes by later appropriators In the condition of water
“/;;n;ma,suchasm lowering of a water tabls, artesian pressure, or water level uniess
ﬁcanbepmnﬁmta&msa&mﬁismdmserﬁwmwmmwm In
order 1o evaluate whether mdm.m wmage adve:e :mparcts o
existing water users, a imowledge of aquifer hydraulic properfies Is required. Aquifertests
and slug tests are conducted and analyzed to determine the hydraulic properties of the
aquifer.

The petitioners have provided hydrographs from two wells monitored by the Montana

: Bmﬁ%aﬁ@e@ﬁmmmmmmmmw
SVCGEWA. The hydrographs indicate trends of declining ground-water levels beginning in
1998 that are alleged 1o have resulted from drought and incressed ground-water
withdrawals. The petitioners do not indicate whether these walls have been in operation
while data were collocted. If these wells were in use, declines can result from poor
recovery of pumping water ievels. Dedicated monitoring wells are requirad to delineate
long~term water-lavel trends. :

‘ ffhe Kalispell Water Fesources Regional Office requested the pefitioners to immediately
initiate a ground-water ievel monitoring program when they first inguired about the patential
‘fcr establishing a controlled ground-water area in the Smith Valley. The petitioners,
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are progressively declining. While it Is true that these measurements indicate that water
id;evgnis are now lower than water levels chserved when the wells ware drilled, they are
) ely not an indicath “mining™ has occurred or will aceur.

Further, this reviewer hasg rarely, if ever, obsesved a static &ater level that was higher than

1187010 "
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vears round-water level data are needed o provide adequate infarmation
%mmacmﬁemmﬁmﬁmmemmbaammm@mm water-levei
decline. Ammmmmmmtm wells completed atvarious
levels in.the bedrock aquifer of the proposed SVCGWA. Monitoring wells must also be
m&%wmmmmémmmmmmmwym

Conclusion , '
mepeﬁﬁmmestabushamnmﬂadgmund-wamramamthesmvabyhasnm
a convincing demonstration that criteria have been adequatsly
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Aug-10-Z005 U3:z4pm  From~PMRC WRD 4864440533 T-530 P.002/004 F-B07

~ DEPARTMENT OF NATURAL RESOURCES
AND CONSERVATION

——STATE OF MONTANA —

CERTIFIED MAIL #: 7000 1670 8010 1193 8879

August 4, 2005

Shawna Floyd

568 Batavia Lane

Kalispell, MT 59901-7222

Re: SmithVaﬂcyl‘ethionfoyConﬁnﬂed Ground Water Area No. 30015063.

Dear Ms. Floyd,

. CoSsts, Ymmmuﬂnﬁﬂmmmﬁlwmmmm@m

0nhme7,2005,tthqmmnmyunabmfnr$lsoo.00formimmed
bytlgeDmﬁuxcopEesofthemﬁeeofhuﬁngmdPeﬁﬁoninﬂ:e SVCGA.
Savmaﬁmhheﬁwof&im:mmdehmo:ﬂmvﬁthhdm Code Ann.

public notice in this matter. This. your toval, initial bill w0 $1205.00. On J
2003, 1 sent you a sccond bill, which inshuded: $785.66 for postage for service of b
mnceofheanngand?enmn;%&mﬁxwpisofthewcesmthekz{ﬁm

reminded you that payment was due pursuant 10 Administrat Rules
anam(A.R.M) 36.12.103. o ve of

) Asatsukofyonrmmdwﬁlsalmpa;,mrems“m Water Resources
A&nmsumlackSmln,WmR:ngBmCmﬁTmMchgmuf:dlspoke

N STATSWATER PROJRCTS WATERMANAGRMENT WATEROFERATIONS WATERRICHTYS ‘
EEE BUREAL BURBAY - BUREAU BUREAU
. {006) sas-Goas (0085) &at-663Y 1406) £84.0860 ) 406) S28-5M20
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Letter to Shawna Floyd
Angust 4, 2005
Page20of3

with you by phone on July 11, 2005, conceming nonpayment. Dmngtlmeonvetsauon,
you commitred 1o Director Sexton that the Petitioners would pay their outstanding costs
in full, Wemnﬁvedmmﬂﬁoﬁymm!ﬂylazms,mﬁngﬂmmw
forwarding your cash contributions to us, but that you were waiting for additional
donations to pay the omstanding bills. There was no indication as to when or if the

remaining balance would be paid. As previously stated, we received your $610.00 check

dated July 18, 2004. Your unpaid balance on the first two bills is $1706.84.

. As you are aware, Mont. Code Ann. §85-2-113 provides that the Department has
the ability 1o prescribe fees or service charges for any public service rendered by the

Department under this under Title 85, Chapeer 2, including administrative hearings. The -

Department also has the authority wder that section $o promulgate rules to effectuate

Chapter 2. The enrrest proceeding is pursnent o Mont. Code Ann. §§85-2-506, and ~
507, cleady within the provisions of Mont. Code Ann. §85-2-113. Pursuant 10 ARM.
36.12.103, the Department charges for costs associated with controlled ground warer

petitions. ARM. 36.12.103(k) states;

(k) For a Controlled Groundwater Area Petition, Form No. 630, there shall be a
feeofSSOOﬁ:rﬂingﬂﬁspeﬁzionﬁmn,plusthepet‘ﬁmshanalsopay
mmuem&mgmwmghmmdmﬁMW

P. 002/003
21

. and making records pursuan: 1o 85-2-506 and 85-2-507, MCA, except the cost of -

salaries of the department personnel.

ARM. 36.12.108(4) further requires, “[tJhe costs of completing the public notice as
ﬁrmedbyﬂndmshaﬂhmemmibﬂigofﬂramﬁcmﬁh;ﬂﬁme:” .

) Ancsﬁmmofﬂxemﬁdmdmforﬂwmmﬁngmﬁmmﬂedwyouoﬁv |

June 11, 2005 prior 1o the initistion of the hesring procedure in this mater In addint
N A dition
mﬂnbalmeofnm:mhingmmﬁmmbﬁkmwm

; &ammmwumrmdmpam. mmwlmg'. balance
of Sl?OS.“mfunbyAugnstﬁ, m,mwwmmﬁssnﬁmvmey
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Letter to Shawna Floyd
August 4, 2005
Page 3 of 3

. Petition for Controlled Groundwater Area for failure 10 make payment in accordance with
Mont. Code Ann. §85-2-113, ARM. 36.12.103, and A.RM. 36.12.108. Suspension will
require full public notice pursuant 1o the notice provisions of Mont. Code Ann. §85-2-
506. The costs of this notice will be borne by the Departiment.

Resumption of the proceeding would require new notice of hearing and

- procedural schedule pursnant to the notice provisions of Mont. Code Ann. §85-2-506,
and may require notice to new landowners. The Petitioners would be respoasible for the
costs of the additional notice. To restart the proceeding will requirs payment in full of
your outstanding balance of $1706.24,.a deposit of $3849.00, and the additional cost of
$1045.66 for republishing and mailing the new notice of hearing and procedural
schedule, a total of 6601.50. The estimate of $3849.00 and $1045.66 are good faith
estimates of the costs 1o be incurred 1 continue this proceeding if it is suspended. The
Petitioners would still be responsible for actual costs should they exceed $4894.66
($3849.00+ 1045.66); should actual costs be less than $4894.66, the amount remaining
will be refunded to you.

Please give me a call if you have a question.

New Appropriations Program Manager
PhoneNo.  406-444-6614

Fax No. 406-444-0533
Email - kovercast@state.mt.us .

C: Mary Sexton
Jack Stules
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BEFORE THE DEPARTMENT OF
NATURAL RESOURCES AND CONSERVATION
OF THE STATE OF MONTANA

hkdhRhhhdh

IN THE MATTER OF THE SMITH VALLEY )
PETITION FOR CONTROLLED GROUND ) PROPOSAL FOR DECISION
WATER AREA NO. 76LJ 30015063 )

*dk ok ok kdh kR

Pursuant to the Montana Water Use Act, Mont. Code Ann. §§ 85-2-506 and -507 (2005),
and after notice required by law, a hearing was held beginning on April 24, 2006, in Kalispell,
Montana, to determine if the Department of Natural Resources and Conservation (DNRC or
Department) shall order the area in question to be designated as a controlled ground water area
(CGWA), temporary CGWA pending further study, or reject the petition for a CGWA. The
Department has considered the record consisting of all evidence, testimony, and argument
submitted conceming the Petition.

PARTIES

As set out in the Smith Valley Controlled Ground Water Area Notice of Hearing and the
Smith Valley Controlled Ground Water Area Notice of Hearing Procedures, all individuals or
entities that signed the Petition or filed a Notice of Appearance by June 22, 2005, and were not
defaulted to Limited Party Status by the Hearing Examiner or by their own choice, are
considered Full Parties. Limited Parties are those persons who attended the hearing (Part 1) in
this matter and presented oral or written testimony, but did not wish to participate in prehearing
proceedings'. Petitioners or Full Parties who presented testimony during the Limited Party
hearing were informed prior to testifying that they could not be both Full Party and Limited Party.
Full Parties testifying during the Limited Party hearing were converted to Limited Parties at that
time.

Petitioners retaining their Full Party status at the time of the Full Party hearing include:
Elaine Badley, Andrew Breland, Penelope Collins, Robyn Dickson, Shawna Floyd, Reed
Gregerson, Kathleen Huff, Frank Johnson, Rhonda Kearney, Mike Laychak, Sharon Manyx,

. .
Limited Parties requesting a copy of this Proposal and providing a mailing address are listed on the Certificate of
Service for this Proposal.

Proposal For Decision Page 1 of 22
In The Matter Of The Smith Valley Petition For Controlled Ground Water Area No. 76L.J 30015063
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eastern portion of Smith Valley. Thus, wells within the proposed CGWA have different ground
water sources from wells located east and south of the proposed CGWA. (Exhibit No. G46 p.2,
testimony of Spratt).

Ground Water Withdrawals Are In Excess Of Recharge To The Aquifer Or Aquifers Within
The Ground Water Area

10. GWIC well data indicate there are 279 wells within the proposed CGWA that have been
drilled as of February 2006. (Testimony of Breckenridge, Exhibit No. G95B).

1. Petitioners provided no credible scientific characterization of the aquifers, sources of
recharge, watershed characteristics or hydrogeological conditions within the proposed CGWA.
Neither did the Petitioners provide any quantification or estimate of withdrawals from the area or
recharge to the area. The Petition did contain some precipitation gage information for Kila and
Kalispell, both outside the CGWA. (Petition, testimony of Drake, Hafferman, Uthman; Exhibit
Nos. G39, G40, G46)

T2. The opponents provided credible scientific characterization of the surface geology,
subsurface geology (north-south cross section, Exhibit No. G3K, east-west cross section,
Exhibit No. G3J), aquifers, sources of recharge, watershed characteristics and hydrogeological
conditions within the proposed CGWA, including bedrock aquifer hydraulic properties, bedrock
aquifer permeability distribution, gravel aquifer permeability distribution, and a credible
quantification or estimate (based on scientific literature, well log information, and field data) of
withdrawals from and recharge to the CGWA. (Testimony of Spratt)

13. Hydrogeologist Marc Spratt for the Opponents prepared a hydrologic balance for the
area, based on credible data and conservative assumptions, supported by scientific literature.
The hydrologic balance provides a first order of approximation of the magnitudes of recharge,
appropriation and use, and demonstrates that withdrawals are not exceeding recharge within
the proposed CGWA. Based on computer database information and predictive computer models
specific to the Smith Valley area from the National Water and Climate Center and Spatial
Climatic Analysis Service of Oregon State University, the average annual precipitation within the
boundaries of the proposed CGWA is 16 inches. The average annual precipitation within the
watershed basin, of which the proposed CGWA is a part, is 20.24 inches. The difference is
explained by the fact that the watershed in which the proposed CGWA is located includes
mountainous areas which receive higher precipitation. The recharge available from annual

Proposal For Decision Page 9 of 22
In The Matter Of The Smith Valley Petition For Controlled Ground Water Area No. 76LJ 30015063
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ground water by others; or (3) any of the facts alleged in the Petition are true. That is, in this
case: (a) that ground water withdrawals are in excess of recharge to the aquifer or aquifers
within the ground water area; (b) that excessive ground water withdrawals are very likely to
occur in the near future because of consistent and significant increases in withdrawals from
within the ground water area; (c) that significant disputes regarding priority of rights, amounts of
ground water in use by appropriators, or priority of type of use are in progress within the ground
water area; (d) that ground water levels or pressures in the area in question are declining or
have declined excessively. Mont. Code Ann. §§ 85-2-506(2) and -507(2). See Issues on page 4.

3. The public health, safety, or welfare does not require corrective controls to be adopted.
There is no evidence that the public health, safety, or welfare is not presently adequately
protected. At this time, the facts do not support area-wide controls. The aquifers within the
proposed boundaries of the CGWA have recharge considerably in excess of current ,
authorized appropriations and in even greater excess over present use. Mont. Code Ann. §
85-2-507(2)(a). See Finding of Fact No. 24.

4. The evidence does not show a wasteful use of water from existing wells or undue
interference with existing wells. No evidence was presented alleging or showing ongoing
wasteful uses of water. Mont. Code Ann. §85-2-507 (2)(b)(i). See Finding of Fact Nos. 25.

5. Because a well owner is experiencing problems may not mean the aquifer should be
closed to additional appropriations. Appropriators have a responsibility to construct an adequate
means of diversion that reasonably penetrates the aquifer. To hold that an appropriator is
entitled to maintain wells that penetrate only the upper portion of an aquifer against subsequent
appropriators, would be to allow a single appropriator or a limited number of appropriators to
control an entire aquifer simply to make their own means of diversion easier. See In The Matter

of Application 41R-31441 by McAllister, Proposal for Decision, (1985); 41B-71133 by Hildreth,
Proposal for Decision (1989); 41QJ-78511 by Big Stone Colony, Proposal for Decision, (1992)
Mont. Code Ann. §. 85-2-401. See Finding of Fact No. 19.

6. There is not sufficient evidence to show that any proposed use or well will impair or
substantially interfere with existing rights to appropriate surface water or ground water by
others. Mont. Code Ann.§ 85-2-507(2)(b)(ii). See Findings of Fact Nos. 26, 27, 28, 29, 30.

7. No proposed use or well will impair or substantially interfere with existing rights to
appropriate surface water or ground water by others. No analysis of existing water rights for
surface or ground water was presented. No analysis of the effect of projected future growth on

Proposal For Decision Page 17 of 22
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responsibility of initially coming forth with evidence to establish that the facts alleged in the
petition are true. After the Petitioners have presented their case, Petitioners still have the
uitimate burden of persuasion, that is, after all evidence both for and against the establishment
of a CGWA has been presented, the Hearing Examiner must be persuaded that the statutory
allegations of the Petitioners are true. The Petitioners have failed to meet their burdens of proof.
See Findings of Fact Nos. 13, 14, 17, 23, 24, 25, 30, Mont. Code Ann. §§26-1-401 and -402.

13.  The circumstances here do not warrant either a temporary or a permanent designation.
Temporary CGWAs are allowed when there are not sufficient facts to designate a permanent
CGWA. A temporary CGWA may be designated to allow for studies to determine if a permanent
CGWA is necessary. The evidence demonstrates that withdrawals from the aquifers underlying
the proposed CGWA are utilizing only a small percentage of recharge. Mere concern regarding
the hydrologic connection of wells in a bedrock aquifer or of speculative hydrologic conditions is
insufficient reason to establish a temporary CGWA under Mont. Code Ann. §§ 85-2-506 and
-507, given that study of the recharge and performance of the aquifers can be performed absent
a moratorium. The effect of specific proposed ground water withdrawals is addressed by the
Department's water use permit process, Mont. Code Ann. § 85-2-311. At this time, a temporary
CGWA is not warranted. Mont. Code Ann. § 85-2-507(2).

WHEREFORE, based upon the foregoing Findings of Fact and Conclusions of Law, the
Hearing Examiner makes the following:

ORDER
Petition No. 76LJ 30015063 for the designation of a Smith Valley Controlled Ground
Water Area, permanent or temporary, is hereby DENIED.

NOTICE

Any Full Party adversely affected by this Proposal for Decision may file exceptions and
may request an oral argument hearing. Exceptions and any requests for an oral argument
hearing must be filed with the Hearing Examiner within 30 days after the proposal is served.
Limited Parties may not file exceptions to the proposed decision.

Exceptions must specifically set forth the precise portions of the proposed decision to
which the exception is taken, the reason for the exception, and authorities upon which the party
relies. Vague assertions as to what the record shows or does not show without citation to the
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